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Opinion Fo. IM-449

Re: Whether a county may, by auction,
lease courthouse space to be used by
a private cafeteris

Dear Mr. Wade:

You have informed us that the Dallas County Commissioners Court
wishes to lease espace owned by Dallas County lcczted in the Ccunty
Government Center. The court proposes to lease the gpace to a private
business to operiate a cafeteria. You have also irforred us that the
area was originslly designed and built for use as a cafeteriaz, and
contains county owned cafeteria equipment which will be leased with
the space. The commissioners court alsc proposes that all utilities
will be provided and maintained by the county st no cost to the
lessee. Finally, you have informed us that it is the intent of the
county to obtain for the county treasury the greatest amount of rent
that may be obtaimed through the competitive prccess. In that regard
you have rtequested our opinlon on the authority of tte commissicrers
court to lease the space and what procedures should be utilized.

The Dallas County Commissioners Court has only the powers conferrec
either expressly or by necessary implicetion by the constitutior srd
statutes of this state. See Tex. Const. art. ¥V, §18; Canales v.
Laughlin, 214 $.W.2d 451, 453 (Tex. 1948), The Sixty-third legisla-
ture amended artlcle 1577, V,T.C.S., to read as fcllows:

The Commissioners Court may, by an crder to be
entered on its winutes, appoint a Comrissioner to
sell or lease any real estate of the county at
public auction, and notice of said public auction
shall bhe advertised at 1lesst twenty (20) days
before the day of sale, by the officer, by having
the rotice thereof published 1in tke English
language once a week for three {(3) consecutive
weeks preceding such sale or lease in a newepaper
in the county in which the real estate 1s located
and ir the county which owns the real estate, if
they are not the same. (Ewphasis addec’.

See Acts 1973, €3rd Leg., ch. 449, §1, at 1329, Thus, we believe that

the cafeteria space within the County Governzent Cernter 1is ccunty
owned "real estste" within the meaning of article 1577.
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The authority of & county commissioners court to lease space
within a courthouse to a private business may be exercised under
l1imited circumstances. The commissioners court must determine whether
the use of the rental space will not interfere with the proper use of
the courthouse, and whether it 4is pecessary to the convenience of
those transacting busines: in the courthouse. See Dodson v. Marshall,
118 S.W.2d 621 (Tex. Civ. App. - Waco 1938, writ dism'd); see also
Attorney General Opinion MW-200 (1980); but see Tarrant County v.
Rattikin Title Co., 199 S.W.2d 269 (Tex. Civ. App. - Fort Worth 1947,
no writ) (commissioners court is not authorized to lease office space

to private enterprise which was originslly erected for use of public
office).

Article 1577 requiras the commissioners court to follow a
specified procedure before leasing county-owned real estate. We
believe that this statutory procedure is mandatory and the commis-
sioners court is not allowed to deviate from its standards. See State
v. Fox, 133 $.W.2d 987 Tex. Civ. App. - Austin 1939, writ ref'd).
Thus, article 2368a.5, V.T.C.S., the County Purchasing Act, which
provides a procedure to ensure competitive bidding in regard to county
purchases does not apply to leases. See V.T,C.S. art. 2368a.5, §3(a);
see 8lso Attorney General Opinion TM-385 (1985). You provide no
information indicating that a contract for services is also inveolved
with this lease. If so, a contract for services must be separated and
dealt with under the competitive bidding statutes.

However, as quoted. above, article 1577 only specifies the
procedure the commissioner court is to follow before a public auction
is held to lease county-owned real estate. The provision does not
specify the mode by which a bild 18 to be made and other procedures for

conductipng the public auction. OUnder such circumstances, the Texas
Supreme Court has stated:

Where a right 1is conferred or obligation
imposed on szid [commissioners] court, it has
implied authority to exercise a bread discretion
to accomplish the purpose intended,

Anderson v. Wood, 152 S5.,W.2d 1084, 1085 (Tex. 1941), The legislature
in amending article 1577 iIntended that a public auction be held before
leasing county owned real estate. V.T.C.S. art. 1577. Therefore, the
commissioners court has the discretion to accomplish this purpose,

A public auction is the sale or lease of property to the highest
bidder by means of cowmpetition for the purpose of a fair price, and
should be fairly conducted. See Kolbo v. Blair, 379 5.W.2d 125 (Tex.
Civ. App. - Corpus Christi 1964, writ ref'd n.r.e.); see also Attorney
General Opinion V-1148 (1951); 7 Tex. Jur. 3d Auction & Auctioneers
§1, at 524. You are sw»iecifically concerned about the manner of bid
required before a lease pursuant to article 1577 1is wvalid., You
suggest that a sealed hid may be necessary. We are of the opinion
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that the commissioners court may use full discretion in conducting the
auction so long as the intentions of the bidder are plainly indicated
and fair competition is insured for all parties participating. Cf.
Bell County v. Felts, 120 S.W. 1065 (Tex. Civ. App. 1909}, rev'd on
other grounds, 132 S.W, 123) (Tex. 1910) (sale of county real estate
by publie auction requires public outcry). Although bids probably may
be made anonymously, wi: do not believe that the auction may be
conducted with just a seuled bid. The amount of the bid wmust be open
80 that competing bidders may raise their bids in response.

You have also aske] whether a person appointed by the county
commissloners court to conduct a public auction pursuant to article
1577 may be a person other than a "county commissioner”. We think
not. Article 1577 requires that a commissioners court may "appoint a
commissioner” to lease ccunty-owned real estate, See V.T.C.S. art.
1577. The words of this provision are clear and unambiguous on this
point. See Attorney Gereral Opinion V-477 (1948) {(person wust be a
member of the commissioners court). Accordingly, we conclude that the
person appointed by the commisslioners court to execute the lease
itself and to oversee a public auction to award the lease of county-
owvned real estate under article 1577 must be a member of the county

commissioners court. Tre auctioneer need not, however, be a county
commissioner.

SUMMARY

Article 1577, V.T.C.S., requires the Dallas
County Commissioners Court to conduct a public
auction to lease space in the County Government
Center to private business to be used as a
cafeteria. The commissioners court 1is also
required to determine whether the lease of the
space will not: interfere with the proper use of
the courthousé, and whether the lease agreement
will afford a convenience to those transacting
business in the courthouse, The commissioners
court has some discretion to specify what type of
bids may be submitted for consideration at a
public auction to lease county-owned real estate.
Sealed bids, towever, would defeat the purpose of
a public sauc:ion., Finally, article 1577 also
requires that the person appointed by the commis-
sioners court to oversee a public auction be a
member of the commigsiomers court.

Verv|truly yours

-

A

JIM MATTOX
Attorney General of Texas
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JACK HIGRTOWER
First Assistant Attorney Goneral

MARY KELLER
Executive Assistant Attorney General

ROBERT GRAY
Special Assistant Attorney General

RICK GILFIN
Chairman, Cpinion Committee
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